argument on behalf of abortion. That is beyond the pale. Senator Specter and his supporters 4 also made it clear that they regarded the position as so clearly wrong that it was not necessary to even give a hint as to what was wrong with it. In this they continued a long tradition of casual dismissal. It is not even clear that they understand the argument.
Most of the articles in this book, I am sure, break new ground, deploying the Thirteenth Amendment in new and creative ways. This is not one of them. I am going to restate an argument I made long ago, in my first article (not counting my law journal Note), written in law school and published while I was still a graduate student.
5 I'm going to then consider how the work was received, offer some amendments to the argument, and conclude with some reflections on how, perhaps, it can have more influence in the future.
I. The basic argument
The Thirteenth Amendment reads as follows:
1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.
2. Congress shall have the power to enforce this article by appropriate legislation. My claim is that the amendment is violated by laws that prohibit abortion. When women are compelled to carry and bear children, they are subjected to "involuntary servitude" in violation of the amendment. Abortion prohibitions violate the Amendment's guarantee of personal liberty, because forced pregnancy and childbirth, by compelling the woman to serve the fetus, creates "that control by which the personal service of one man [sic] is disposed of or coerced for another's benefit which is the essence of involuntary servitude."
6 Such laws violate the amendment's guarantee of equality, because forcing women to be mothers makes them into a servant caste, a group which, by virtue of a status of birth, is held subject to a special duty to serve others and not themselves.
This argument makes available two responses to the standard defense of such prohibitions, the claim that the fetus is a person. The first is that even if this is so, its right to the continued aid of the woman does not follow. As Judith Jarvis Thomson observes, "having a right to life does not guarantee having either a right to be given the use of or a right to be allowed continued use of another person's body --even if one needs it for life itself." 7 Giving fetuses a legal right to the continued use of their mothers' bodies would be precisely what the Thirteenth Amendment forbids. The second response is that since abortion prohibitions infringe on the fundamental right to be free of involuntary servitude, the burden is on the state to show that the violation of this right is justified. Since the thesis that the fetus is, or should at least be considered, a person seems impossible to prove (or to refute), this is a burden that the state cannot carry. If we are not certain that the fetus is a person, then the mere possibility that it might be is not enough to justify violating women's Thirteenth Amendment rights by forcing them to be mothers. This is not a purely textual argument. It builds heavily on the Thirteenth Amendment caselaw -caselaw that is likely to be unfamiliar to many readers. The unfamiliarity presents a difficulty that I did not see when I wrote the original article. At that time, I naively believed what I had been taught in law school: that, if caselaw has been laid down by the Supreme Court, repeatedly followed, and never overruled, then it can be relied on as a source of law. The reality isn't that simple. But first, let me describe the argument.
Most of the jurisprudence surrounding the amendment concerns Congress' power under the second section, 8 but I want to begin by focusing on the first, which is selfexecuting. 9 Although primarily directed against the slavery of the antebellum South, the amendment is broader in scope, as the Court held when it first considered the amendment in the Slaughter House Cases.
Undoubtedly while negro slavery alone was in the mind of the Congress which proposed the thirteenth article, it forbids any other kind of slavery, now or hereafter. If Mexican peonage or the Chinese coolie labor system shall develop slavery of the Mexican or Chinese race within our territory, this amendment may safely be trusted to make it void. What then, does the amendment protect? I said at the outset that the amendment is concerned with both liberty and equality. Each of these concerns is reflected in a different body of case law. Consider them in turn.
A. Liberty
The Court has explained that "involuntary servitude" refers to "the control of the labor and services of one man for the benefit of another, and the absence of a legal right to the disposal of his own person, property and services;"
12 "a condition of enforced compulsory service of one to another," 13 "that control by which the personal service of one man is disposed of or coerced for another's benefit which is the essence of involuntary servitude."
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Thus defined, it follows that "involuntary servitude" includes coerced pregnancy. The pregnant woman may not serve at the fetus' command --it is the state that, by outlawing abortion, supplies the element of coercion 15 --but she is serving involuntarily for the fetus' benefit, and this is what the Court has said that the amendment forbids. If citizens may not be forced to surrender control of their persons and services, then women's persons may not be invaded and their services may not be coerced for the benefit of fetuses. It is as simple as that. The injury inflicted on women by forced motherhood is lesser in degree than that inflicted on blacks by antebellum slavery, since it is temporary and involves less than total control over the body, but it is the same kind of injury. When abortion is outlawed, the pregnant woman must serve the fetus, and that servitude is involuntary.
Some of those to whom I've made this argument have responded less with skepticism than with horror. They take it to be a libel on motherhood, which far from being like slavery is an exhilarating, awe-inspiring and joyous experience. 16 It may not be out of place, therefore, to address this concern at the outset. The objection gathers whatever force it has by focusing on the experience of women who want to be mothers. But the Thirteenth Amendment doesn't apply to them. The servitude it is concerned with 11 Id. 14 Bailey v. Alabama, 219 U.S. 219, 241 (1911) . 15 The same is, of course, true of any system of slavery sanctioned by positive law, such as that of the antebellum South: the master did not need to resort to self-help to control his slaves, but could rely on the authorities to come to his assistance if necessary. 16 The argument is denounced as "bizarre" on this basis in Wendy Wright, U. is involuntary. The distinction between wanted and unwanted pregnancy is like the difference between wanted and unwanted sex. Can rape be defended on the grounds that sex is an exhilarating, awe-inspiring, joyous experience? Are arguments that focus on the degrading and violative aspects of rape a libel on sex? Plantation slavery cannot be justified on the grounds that many people find gardening deeply satisfying.
Women differ from men in that the services they are capable of performing include the production of human beings. The Thirteenth Amendment, however, draws no distinction between the powers of a man's back and arms and those of a woman's uterus. Both, according to the amendment, belong to the individual who possesses them and cannot be made subject to the command or benefit of another. Indeed, the recent advent of "surrogate motherhood" has shown that women's reproductive powers are as capable as any other of being transacted for in the marketplace, a marketplace that the Thirteenth Amendment establishes as "a system of completely free and voluntary labor throughout the United States." 17 The compulsion of women to use those reproductive powers for purposes not their own is incompatible with the amendment's strong declaration of universal personal liberty. As the second Justice Harlan observed, the acts of the Reconstruction Congress reflected "the individualistic ethic of their time, which emphasized personal freedom and embodied a distaste for governmental interference which was soon to culminate in the era of laissez-faire. . . . [M]ost of these men would have regarded it as a great intrusion on individual liberty for the Government to take from a man [sic] the power to refuse for personal reasons to enter into a purely private transaction . . . ."
18 Doubtless these men's vision of liberty did not extend to women's control over their childbearing capacities.
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But the framers did enact that vision in broad language whose scope did not exclude women, 20 and there is no principled reason for excluding women from it today. 19 Opponents of the amendment did, however, express fears about its radical egalitarianism which went unanswered by its proponents. See, e.g., Cong. Globe, 38th Cong., 1st Sess. 1488 (1864) (remarks of Sen. Howard) ("I suppose before the law a woman would be equal to a man, would be as free as a man. A wife would be equal to her husband and as free as her husband before the law."); Cong. Globe, 38th Cong., 2nd Sess. 215 (1865) (remarks of Rep. White) ("A husband has a right of property in the service of his wife; he has the right to the management of his household affairs. . . . All of these rights rest upon the same basis as a man's right of property in the service of slaves.").
The pun on the word "labor" should not distract your attention from the fact that when a woman is forced against her will to carry a child to term, control over her body and its (re)productive capacities is seized from her and directed to a purpose not her own. As Ellen Willis observes, " [t] here is no way a pregnant woman can passively let the fetus live; she must create and nurture it with her own body, in a symbiosis that is often difficult, sometimes dangerous, always uniquely intimate." 22 If there is a difficulty here, it seems to stem from the fact that work is paradigmatically thought of as what men do; what women traditionally do is not called work ("my wife doesn't work") except perhaps to the extent that it is performed with the same limbs and muscles that men possess. But what would we call any activity that demanded that a man, in order to produce a tangible result, endure constant exhaustion, loss of appetite, vomiting, sleeplessness, bloatedness, soreness, swelling, uncontrollable mood swings and, ultimately, hours of agony, often followed by deep depression?
23 (Perhaps one ought also to include the burden of raising the child to maturity, as many women have done when abortions were unavailable to them.) 24 decide, given the facts of this case, whether a conspiracy motivated by invidiously discriminatory intent other than racial bias would be actionable." Id. at 102 n.9. A sex discrimination claim under the statute was held actionable in Pendrell v. Chatham College, 370 F.Supp. 494 (W.D. Pa. 1974), in which a college professor alleged a conspiracy to terminate her employment because of, inter alia, her sex. While the court did not cite the Thirteenth Amendment as the constitutional authority for the statute's regulation of private conduct, "no other construction reasonably explains the court's decision," since the facts involved neither state action nor interstate travel. G. Buchanan, supra, at 171.
Even if the life support services which the woman's body brings into performance for sustenance of the fetus are largely automatic and non-voluntary, they are not non-services or non-actions. They are, according to medical experts, arduous, tiring, and obstructive of other work. The contractions of childbirth are literally "labor." They are the most strenuous work of which the human body is capable.
[F]rom a moral or political view, it seems hardly acceptable to insist that a woman remains perfectly "free" to do what now would contradict her most elemental feelings of obligation to the child that she has been compelled to bear. The anti-abortionist cannot defend abortion laws on the basis of a woman's abstract freedom to give up the child when the real moral and practical constraints upon this decision have been created by the operation of the very laws in question.
The Right of Privacy, 102 Harv. L. Rev. 737, 790 n.204 (1989). These constraints would be exacerbated if abortion were illegal and if the laws against it were vigorously enforced (as they were not before Roe, see Hyman Rodman, Betty Sarvis, & Joy Bonar, The Abortion Question 23-24 (1987)), since if all pregnancies now aborted were to come to term, the pool of potential adoptive parents would be exhausted in less than a year. Goldstein, supra, at 179-90. In such a world, women who had been forced to bear children would The germinal case construing the self-executing force of the Thirteenth Amendment is Bailey v. Alabama. 25 The case came to the Supreme Court as an appeal from a criminal conviction for fraud. Bailey, a black laborer, had accepted a $15 advance for signing a contract in which he agreed to work for a landholding corporation, the Riverside Company, for a year. Under the contract, he would earn $12 a month, of which $1.25 would be deducted each month to repay the $15 advance. After about a month, Bailey left the job and refused to return to it. He was then prosecuted for defrauding the Riverside Company of $15, convicted, and sentenced to 136 days of hard labor. While there was no evidence that he had intended to defraud the company, an Alabama statute provided that if one breached a service contract without refunding the money paid, fraud would be presumed. Under state rules of evidence, the accused was not permitted to testify about his intentions for the purpose of rebutting the presumption.
In reversing the conviction, Justice Hughes declared that "[w]ithout imputing any actual motive to oppress, we must consider the natural operation of the statute here in question, and it is apparent that it furnishes a convenient instrument for the coercion which the Constitution . . . forbid [s] ." 26 The Thirteenth Amendment, he concluded, "does not permit slavery or involuntary servitude to be established or maintained through the operation of the criminal law by making it a crime to refuse to submit to the one or to render the service which would constitute the other." 27 Bailey's definition of involuntary servitude as "that control by which the personal service of one man is disposed of or coerced for another's benefit" 28 encompasses the burden imposed on women by laws against abortion, since the "natural operation" of a statute prohibiting abortion is to make it a crime for a woman to refuse to render service to a fetus. Even had the decision been differently worded, any decision in Bailey's favor would a fortiori protect the woman who seeks to abort, since the servitude to which know that the alternative to raising them themselves would be to consign them to state institutions. Such a choice is already faced by mothers of minority or handicapped children, whose chances of adoption are much smaller than other children's. Id . The case is likely to be unfamiliar to many readers. "The Peonage Cases are a largely forgotten footnote in constitutional law, and not even that in the law of contracts." Id. at 906. But this is not because the cases have lost any of their force. Rather, "the free-labor principle of the Peonage Cases has become thoroughly embedded in the bedrock of our constitutional and contract law," id. at 822, so that no litigant has challenged it in many years. The case for abortion rights is strengthened, not weakened, by relying on a principle so fundamental that it is never questioned. 28 219 U.S. at 241.
Bailey was subjected was considerably less --less taxing, less intrusive, and less total in its probable impact on the course of his whole life --than that which forced pregnancy imposes on her.
Bailey also provides an answer to those who would dispute that the servitude is involuntary. Some opponents of abortion think that women should be considered to assume the risk of pregnancy when they consent to have sex. 29 Even if women did deliberately assume such a risk, Bailey holds that the right to personal liberty guaranteed by the Thirteenth Amendment is inalienable.
The full intent of the constitutional provision could be defeated with obvious facility if, through the guise of contracts under which advances had been made, debtors could be held to compulsory service. It is the compulsion of the service that the statute [which enforces the amendment] inhibits, for when that occurs the condition of servitude is created, which would not be less involuntary because of the original agreement to work out the indebtedness.
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So even if the woman is stipulated to have consented to the risk of pregnancy, that does not permit the state to force her to remain pregnant. Rather, the Court has announced a principle of broad application: a contract for service (already a pretty strange characterization of her "consent") is consistent with the Thirteenth Amendment only if the contractor "can elect at any time to break it, and no law or force compels performance or a continuance of the service." 31 Consent to the servitude is simply irrelevant.
B. Equality
The Thirteenth Amendment is also concerned about the subordination of groups. It is egalitarian as well as libertarian.
This concern about invidious social meanings is most evident in the Court's interpretation of the second section of the amendment, which provides that "Congress shall have power to enforce this article by appropriate legislation." This provision, the Court has held, "authorizes Congress not only to outlaw all forms of slavery and involuntary servitude but also to eradicate the last vestiges and incidents of a society half slave and half free . . ."
32 On the basis of this interpretation, the Court in Jones v. Alfred H. Mayer Co. sustained Congress' authority to outlaw private racial discrimination: 29 This premise is dubious in several different ways. Lifelong sexual abstinence is not a reasonable option for most people, so their decision to decline that option does not imply consent to anything in particular. "Congress has the power under the Thirteenth Amendment to determine what are the badges and incidents of slavery, and the authority to translate that determination into effective legislation." 33 Tribe thinks that this language, if read literally, grants to Congress a power to protect individual rights "which is as open-ended as its power to regulate interstate commerce." 34 But unlike the Thirteenth Amendment, the commerce clause does not specify the evil which Congress is empowered to eliminate. 35 If the Thirteenth Amendment authorizes Congress to eradicate the badges of slavery --even those which, as in Jones, do not directly impose involuntary servitude --this can only be because they, too, are among the evils that the amendment forbids.
Why should this be so? Why is it that "the freedom that Congress is empowered to secure under the Thirteenth Amendment includes the freedom to buy whatever a white man can buy, the right to live wherever a white man can live"? 36 The explanation seems to rest on complex nature of slavery as an institution:
Although "slavery" as an abstract form does not encompass mere discrimination in the sale of housing, the attention of the congressmen in 1864 and 1865 was not directed simply at an abstract model of slavery, but at a particular instance of that evil which existed in the South. Having flourished for over a century, southern slavery had built up strong interests among those who depended upon it and ingrained habits and attitudes in men of both races. It involved a complex of social and economic as well as legal relationships. . . . [The Thirteenth Amendment] appears to have been designed as a full response to the evil perceived. As modern perceptions of that evil grow, the response may take on increasingly broader scope.
37
Even when slavery is deprived of legal sanction, its imprint on society is not yet wiped out. "[W]hen racial discrimination herds men into ghettos and makes their ability to buy property turn on the color of their skin, then it too is a relic of slavery."
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The concern about invidious meaning is equally present in the abortion case. If indeed "[t]here can be no doubt that our Nation has had a long and unfortunate history of sex discrimination," 39 this discrimination has consisted primarily of the systematic use of motherhood to define and limit women's social, economic, and political capacities. Anti-abortion laws would continue and ratify that practice even if they could 33 Id. at 440. 34 Laurence Tribe, American Constitutional Law, § 5-13 at 332 (2nd ed. 1988). 35 See U.S. Const. several States . . . ."). 36 Jones, 392 U.S. at 443. somehow be restricted to that small subset of women seeking abortions who had contracted not to do so. The issue here is analogous to that of "badges of slavery." Because the subordination of women, like that of blacks, has traditionally been reinforced by a complex pattern of symbols and practices, the amendment's prohibition extends to those symbols and practices.
While the Court reversed Bailey's conviction "[w]ithout imputing any actual motive to oppress," 40 and invidious intent is thus not a part of the burden a Thirteenth Amendment challenge to a statute must carry, the pervasive presence of such intent strengthens such a challenge by reinforcing the suspicion that the statute would ratify systematic oppression. Sexism is as pervasive in the anti-abortion world view as racism was in the Southern peonage system. Just as southern whites typically assumed that blacks were lazy and irresponsible, anti-abortion arguments in contemporary America typically belittle women's capacity for moral agency, often supposing that women who abort simply don't and can't understand what they are doing. 41 Just as the white landowners tended to think that agricultural labor, whether forced or willing, was a suitable role for blacks, so opponents of abortion tend to think that motherhood, whether forced or willing, is a suitable role for women. The view that dismisses a woman's desire to control the course of her life as arising from "convenience, whim, or caprice" 42 is intimately linked to the traditional view that it is ridiculous and inappropriate for women to have or pursue such desires, and that the capacities of women, but not of men, are properly exercised "not for self-development, but for self-renunciation." 43 Laws against abortion place the state's imprimatur on that view by imposing criminal punishment on those who deviate from it. In both cases, the insult is the same: to the extent that either 41 This lamentable tendency recently resurfaced in Justice Kennedy's majority opinion in Gonzales v. Carhart, 550 U.S. 124, 159 (2007), which held that abortion methods may be restricted because "some women come to regret their choice to abort the infant life they once created and sustained," possibly resulting in "[s]evere depression and loss of esteem." Justice Ginsburg responded by citing peer-reviewed studies showing that women who abort show no higher rate of psychiatric disorder than those who carry pregnancy to term. Id. at 183-84 (Ginsburg, J, dissenting). Kennedy admitted that he had "no reliable data to measure the phenomenon," but deemed it "unexceptionable" that this story is true of "some women." Id. at 159 (majority opinion). It is hard to imagine any limits to the proposition that constitutional liberties can be restricted if it sometimes happens that someone regrets exercising the liberty in a given way. Some people who criticize actions of the government later wish that they had kept their mouths shut. Some criminal suspects regret that they didn't confess everything when the police first interrogated them. Some of the slaves freed by the Thirteenth Amendment were old and infirm, and some of them probably regretted leaving the plantation. blacks or women are regarded as instruments for satisfying the needs of others rather than as autonomous agents, their dignity as free persons is violated. They are treated as things rather than as persons.
C. Bringing the strands together
The injury of compulsory pregnancy, in sum, has both individual and social aspects: forced pregnancy is a deprivation of individual liberty, but that deprivation is selectively imposed on women --and women are a group that has traditionally been regarded as a servant caste, whose powers (unlike those of men) are properly directed to the benefit of others rather than themselves. Compulsory motherhood deprives women of both liberty and equality. And the Thirteenth Amendment argument responds to both of these injuries.
The Thirteenth Amendment is both libertarian and egalitarian, because the paradigmatic violation deprives its victims of both liberty and equality. It compels some private individuals to serve others, and it does so as part of a larger societal pattern of imposing such servitude on a particular caste of persons. If the libertarian and egalitarian rules of decision are both plausible readings of the amendment, it is because each stresses one undeniable aspect of the paradigmatic case. The courts may invalidate laws that impose servitude only on individuals, as it said it was doing in Bailey, and Congress may outlaw practices that stigmatize, but do no more than stigmatize, traditionally subjugated groups, as in Jones. But if either of these cases were paradigmatic of the amendment's prohibition, the other would be inexplicable. While the amendment has been construed broadly to encompass both these injuries, each involves only one of the two main aspects of what the amendment forbids. Compulsory pregnancy involves both. Since the amendment reaches far enough to forbid either of these injuries standing alone, a fortiori it forbids laws that inflict both of them at once.
The argument thus stated is thus open to a number of objections, counterexamples, qualifications, and questions of application. These are addressed in detail in the original article, and I will not repeat these points here.
II. The argument revisited
Plato's Socrates famously noted the limitation of any written argument, that "once a thing is put in writing, the composition, whatever it may be, drifts all over the place, getting into the hands not only of those who understand it, but equally of those who have no business with it; it doesn't know how to address the right people, and not address the wrong. And when it is ill-treated and unfairly abused it always needs its parent to come to its help, being unable to defend or help itself."
44 How well has my offspring managed in the world since I sent it on its way?
A. Its reception 44 Phaedrus, 275d-e, tr. R. Hackforth.
The article has been cited exactly once by a court, as evidence for the proposition that a defense of abortion based on the Thirteenth Amendment was not frivolous. 45 That court pointedly noted that it was not expressing a view on the merits. 46 In the law reviews, it has been cited 83 times. 47 Most of these citations are friendly but brief, sometimes amounting to boilerplate, and do not engage the argument. It has elicited strong objections from three major legal scholars. Judge Richard Posner, describing Roe as "the Wandering Jew of constitutional law," noted that commentators have tried to "squeeze" the decision into many different constitutional provisions, including the Thirteenth Amendment. He was dismissive of all such efforts: "I await the day when someone shovels it into the Takings Clause, or the Republican Form of Government Clause (out of which an adventurous judge could excogitate the entire Bill of Rights and the Fourteenth Amendment), or the Privileges and Immunities Clause. It is . . . a desperate search for an adequate textual home, and it has failed."
48 Steven D. Smith described the article as an "ingenious discovery of legal and moral content in a constitutional text beyond what its authors could have contemplated," but then rejected it as a "hatrabbit operation." 49 Neither deems it necessary to explain why the argument is unpersuasive. John McGinnis has offered the fullest and most thoughtful response that has yet been published, albeit packed into a few sentences:
It is not only that no reasonable person at the time would have thought that unwanted pregnancy was a form of involuntary servitude. Even now such an argument would be treated at best as a pun on labor rather than seriously advanced in a court of law. Servitude, particularly as the context of an amendment that was designed to end slavery relates to economic obligation, not familial obligations. Unwanted pregnancy is no more involuntary servitude than are the other unwanted obligations that may force parents to work for their children, like child support. In fact it is less so because these other obligations may trigger imprisonment if they are not kept. But even assuming the alternative universe in which a Court would apply this clause to the issue of abortion, Professor Koppelman still must make broad political assertions about the subordination of women to counter the obvious point that at least some women voluntarily become pregnant and then, changing their mind, wish to terminate a pregnancy. 50 McGinnis challenges the thesis on three different grounds: original intent, an analogy with family obligations, and an argument about the force of obligations voluntarily undertaken. But these arguments were already raised and answered in the original article. Specific original intent proves too much, since the framers of the Fourteenth Amendment supported segregated schools and miscegenation prohibitions. 51 Child support obligations do not raise Thirteenth Amendment concerns because they do not require specific bodily labor from anyone; one can raise the money any way one likes, just like any other contractual obligation. The Bailey decision did not relieve Bailey of his debt.
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And obligations voluntarily undertaken were precisely what was at issue in Bailey. 53 Perhaps you, reading this right now, don't buy the argument. If so, I wish you would write to me and explain why. If there is a defect in the argument, no one has ever stated it in print. Hit me. I want you to.
B. Its philosophical limitations
The largest problem with the argument, as I presented it, is that it understates the messiness of the abortion issue, and offers too clean a resolution. The article has some of the typical vices of a young person's work: its view of the world is too simple, and it doesn't acknowledge frankly enough the complexity of the issues it takes on.
The boundaries of moral concern are mysterious. No conclusive philosophical account has been offered of where those boundaries are appropriately located. 54 It is a matter of common agreement that late-term abortions are far more morally troubling than early ones, and that infanticide is absolutely prohibited. It is far less clear why this is the case. It is not just that there is no clean, knock down way to resolve the issue of the fetus's personhood. There is also no clarity about how, as a practical matter, we as a society ought to address these borderlines of status. If the fetus's personhood is conceded for the sake of argument, there is no way to prove that it does not outweigh the Thirteenth Amendment claim. The article's claims were too strong in this regard.
The argument from precedent was similarly too neat. I argued that, given that no one could prove the personhood of the fetus, it was impossible to say that Roe is clearly wrong, so it should remain the law. That's not clear either, because the moral status of a fetus is so uncertain.
What can be shown here is that prohibitions of abortion implicate a constitutional right of great weight, one for which many lives have been sacrificed in the past. This diminishes but does not eliminate the problem of judge-made law. The precedents on which I rely are firmly rooted in the text, and no one seriously questions their validity.
If the claim is thus modified, then it becomes possible to answer the most difficult objection from precedent, one that I addressed too cavalierly in the original article. Parents have a legal duty to render assistance to their children, and can be criminally prosecuted if they do not. This duty has never been thought to raise a Thirteenth Amendment issue. But the prohibition of abortion is just an instance of that very duty: the pregnant woman is obligated by law to render needed assistance to her child.
In the article, I tried to answer this objection by arguing that even the obligations of parents would raise a Thirteenth Amendment problem if the parents were not permitted to give their children up for adoption, as in fact they are in every state. 56 I am no longer so certain. Just as we have no conclusive account of the boundaries of moral concern, so we have no conclusive account of the nature and extent of parental obligations to children. I am sure, however, that the opposite claim, that parental obligations never raise a Thirteenth Amendment issue, is false. The existence of valid parental duties complicates but does not defeat the Thirteenth Amendment argument for abortion rights.
In the first place, the Thirteenth Amendment case against abortion restrictions rests on more than an analogy. Take another look at the institution of antebellum slavery which the amendment was specifically intended to outlaw. Thus far, in considering what "servitude" means, we have only compared forced childbearing with long days of hard work in the cotton fields. But mandatory motherhood and loss of control over one's reproductive capacities were partially constitutive of slavery for most black women of childbearing age, whose principal utility to the slaveholding class lay in their ability to reproduce the labor force. 57 Unlike (unmarried) white women, they had no right even in theory to avoid pregnancy through abstinence; they were often raped with impunity, by their masters and others. 58 Emancipation was intended to free them from such indignities. The effect of abortion prohibitions (whose impact, by the way, has been felt mainly by poor women who are disproportionately black) 59 is thus to consign women to a kind of servitude from which the amendment was supposed to free them.
The most pertinent characteristic of slave mothers was that they were unable to refuse intercourse. But if they had a valid Thirteenth Amendment claim for this reason, then so does any woman who is impregnated as a result of a rape. So the Thirteenth Amendment is relevant to at least a subset of abortion cases. How much further does it extend? That would seem to depend on how voluntary pregnancy is in the full range of other cases. We are back to all the familiar questions of whether a woman who became pregnant after making reasonable efforts to contracept, or a woman too young to be legally competent, has become pregnant voluntarily. The Thirteenth Amendment is at least relevant to these questions. That rebuts the claim that it has no application at all to parental obligations.
C. Its rhetorical limitations
Why didn't the piece have more impact? The Thirteenth Amendment is an unfamiliar idiom. People aren't used to thinking in those terms. Katherine A. Taylor thus observed:
While feminist theorists have increasingly taken the intriguing approach of challenging abortion restrictions and other coercions of pregnant women as violating the Thirteenth Amendment, equal protection doctrine arguably affords the most appropriate means of challenging statutes that perpetuate women's subordinative status, since "it is the only body of constitutional jurisprudence explicitly skeptical about the rationality of gender-based judgments and specifically concerned with the justice of gender-based impositions." Thus, it is likely that courts will be more amenable to a (revised) equal protection challenge to the pregnancy restrictions than to a Thirteenth Amendment challenge.
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The bounds of legitimate legal argument are not set by rules, but by custom and usage. At the time the article was written, not much had been done with the Thirteenth Amendment by anyone in the legal academy. It had been a potent source of law as recently as the 1970s, but it had since gone out of fashion, and arguments that tried to invoke it as a major premise tended to be ruled out of order without a hearing, simply because that kind of thing is not done. 61 is an increasing appreciation that the Thirteenth Amendment has potent contemporary applications. The abortion issue is not going to be resolved by technical legal argumentation. But lawyers' bad consciences about the poor craftsmanship of Roe has certainly played a role in the debate. The Thirteenth Amendment argument can set that at rest. That counts for something.
As Thirteenth Amendment arguments become more familiar, the Thirteenth Amendment case for abortion will become less surprising. At that point, legal argument may once again come into its own, and scholars and judges may once more feel the obligation to answer legal arguments with arguments of their own. The Thirteenth Amendment may again become part of our constitutional conscience. After twenty years, I hope the conversation can begin. dismiss these musings as academic flights of fancy--the kinds of things only law professors, unconnected to reality, would think worth pursuing." Id. This reaction illustrates his more general point that "problems come to us framed by a multitude of implicit understandings and assumptions that limit and shape how we reason by defining our sense of how things work." Id. at 980.
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